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MVEMORANDUM AND ORDER

McLaughlin, J. July 30, 2004
On June 12, 2000, the Court of Common Pl eas of Bucks
County convicted the petitioner, DeWayne Housely (“Housely”) of
first degree murder, robbery, conspiracy and related theft and
weapons of fenses. He was sentenced to |ife inprisonnent for the
murder and to ten to twenty years for the other counts. The
petitioner filed an unsuccessful direct appeal. He filed a Post-
Conviction Relief Act (“PCRA’) petition, whose denial he also
unsuccessful |y appeal ed. Housley was represented by counsel
t hroughout all the state court proceedings.
The petitioner filed this Petition for Wit for Habeas
Cor pus on February 17, 2004. The petitioner raises the follow ng
four clainms in his Petition: (1) the PCRA court dism ssed a
W tnesses’s recantation without a full and fair hearing; (2) the
trial court erroneously admtted the petitioner’s incrimnating
statenents in violation of the evidentiary corpus delecti rule;

(3) the trial court erroneously failed to sever the counts



charging conspiracy; and (4) the trial court inproperly admtted
hearsay statements of a co-conspirator. Pet. at 9-10.

The case was referred to United States Magi strate Judge
Jacob P. Hart for a Report and Recomrendation ("R&R'), which was
filed on April 6, 2004. The R&R recomrended that the Petition be
di sm ssed. The Magi strate Judge reached the nerits of the
petitioner’s first claim concluding that the PCRA trial court's
finding that the recantation | acked credibility was supported by
the facts of the case and that the allegedly recanting wtness,
Courtney Boone, properly invoked his Fifth Arendnment right.

The Magi strate Judge concluded that the petitioner was
not entitled to habeas relief on his second and third clains
because they both invol ve state-court decisions on matters of

state-law. See Estelle v. M&uire, 502 U.S. 62, 67-68 (1991).

To the extent that these current clains allege any constitutional
vi ol ations, they are unexhausted because he did not raise these
clainms of error as constitutional violations in any of the state

court proceedings. See Duncan v. Henry, 513 U S. 364, 366

(1995).

The petitioner’s fourth claimis procedurally
defaulted. The Pennsylvania Superior Court refused to address
the nerits of this particular claimbased on a state procedural
rule. The default can be excused only if the petitioner can

establish cause for the default and prejudice resulting



therefrom or that a fundanental m scarriage of justice wll

result if the Court does not address the claim Sistrunk v.

Vaughn, 96 F.3d 666, 674-75 (3d Cir. 1996). The petitioner had
provi ded no reason for failing to present this claimin his post-
verdict notions. The petitioner had also failed to show t hat
there is no fundanental m scarriage of justice, which requires
the petitioner to supplenment his claimwith a “col orabl e show ng

of factual innocence.” MdCdeskey v. Zant, 499 U S. 467, 495

(1991); Schlup v. Delo, 513 U S. 298, 327 (1995).

The Court shall adopt the R&R, but wites separately to
recount procedural devel opnments since the R&R was filed and to
address sone of the petitioner’s objections with specificity.

The petitioner filed a set of objections to the R&R on April 21,
2004. The petitioner raised several objections that nerely
reiterated the clainms contained in the petition. The petitioner,
however, also raised two objections that go beyond the clains
made in his petition: (1) the R&R was issued within the twenty-
one days in which the petitioner believed he had to respond to

t he respondents' Answer, thus prejudicing him and (2) that the
respondents violated Rule 5 of the Rules Governing Section 2254
Cases in the United States District Courts by failing to include

the petitioner's state court appellate briefs.?

1 The petitioner also sought to anend his petition because
the formw th which he was provided “is fatally defective and may
cause further injustice.” This argunent is without nerit. Rule
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The first objection is overrul ed because there is no
authority that entitles a petitioner to file a reply or traverse
to an Answer at all, let alone within twenty-one days. See Rul es
Governing Section 2254 Cases in the United States District Courts
Rule 5 cnmt. ("Rule 5 (and the general procedure set up by this
entire set of rules) does not contenplate a traverse to the
answer . . . ."). The petitioner has not been prejudiced. He
had the opportunity to respond to both the Answer and the R&R in
his first set of objections and, as will be explained below, in a
second set of objections.

The respondents, however, violated Rule 5 of the Rules
Governing Section 2254 Cases by failing to file the petitioner’s
state court appellate briefs with their Answer.? To renedy this
viol ation, the Court ordered the respondents to file the
petitioner's state court appellate briefs, and then gave the
petitioner leave to file a supplenental set of objections after

those briefs had been filed. The respondents tinely filed the

2(c) of the habeas rules specifically provides that “any district
court may by local rule require that petitions filed with it
shall be in a formprescribed by the local rule.” The form he
used is that issued by the EDPA and it conplies with |ocal rule.
See Eastern District of Pennsylvania Local Rule 9.4 (2003).

2 Rule 5 provides in pertinent part: “If the petitioner
appeal ed fromthe judgnent of conviction or froman adverse
j udgnment or order in a post-conviction proceeding, a copy of the
petitioner's brief on appeal . . . shall be filed by the
respondent with the answer.” Rules Governing Section 2254 Cases
in the United States District Court, Rule 5.
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briefs on June 11, 2004, and the petitioner filed suppl enental
obj ections on July 8, 2004.

The petitioner's supplenental objections raise new
argunents in support of his clains regarding the recantation
testimony and the adm ssion of his incul patory statenents. Wth
respect to the recantation testinony, he now argues that: (1)
“the state court brief filed by the petitioner denonstrates
petitioner presented the state court with a pure due process
violation as the state PCRA Court refused to grant a full and
fair hearing to ascertain whether Boone truly wi shed to assert
his Fifth Arendnent privilege;” (2) “the recantation . . . was
adm ssi bl e as a declaration against penal interest” even if the
w tness was entitled to assert his Fifth Arendnent right; and (3)
Boone could not properly assert his Fifth Amendnent privil ege
agai nst self-incrimnation. The Court shall address these
obj ections in turn.

The Magi strate Judge did not find the claimregarding
the recantation unexhausted. Reaching the nerits of the claim
t he Magi strate Judge concluded that the PCRA court's finding that
the recantation | acked credibility was supported by the evidence.
As the state court record shows, the petitioner was granted an

evidentiary hearing regarding the purported recantation. The



recanting petitioner was present as a witness at this hearing and
i nvoked his Fifth Anendment privil ege repeatedly.?

The petitioner’s argunent that the witten affidavit of
Boone shoul d have been admtted into evidence at the PCRA hearing
is moot. The affidavit was adnmtted into evidence. See Jan. 17,
2000, PCRA Hr’'g. Tr. at 22. The PCRA court weighed its
credibility and found it unreliable — not inadm ssible. The
affidavit’s credibility was assessed agai nst the background of
the petitioner’s testinony at the PCRA hearing, as well as the
evi dence presented at his trial which contained i ndependent
evi dence tending to show his guilt.

The Court also finds that the record sufficiently shows
that the wtness properly asserted his Fifth Arendnent privil ege.
Had the witness testified consistently with his affidavit
recanting his earlier testinony, he would have adm tted under
oath that he perjured hinself at the trial. As the petitioner
hi msel f points out, a person may claimthe privilege if his new
testi nony m ght suggest that he perjured hinself in testifying on
the sanme subject at a prior proceeding. See Pet’'r’s Supp. bjs.

(“Supp. Objs.”) at 3 (citing United States v. Partin, 552 F.2d

621 (5th CGir. 1997)); see also Pennsylvania v. Miniz, 496 U.S.

584, 596 (1990).

3 The petitioner clains that M. Boone is wlling to
testify in regard to the recantation, but he provides no support
for this claim
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The petitioner next objects to the R&R s finding that
his claimthat the adm ssion of his incrimnating statenents in
violation of the corpus delecti rule is unexhausted. The Court
has i ndependently reviewed the petitioner’s state court briefs
and finds that these briefs did not alert the state courts to an
under |l yi ng due process violation with respect to the alleged
violation of the state evidentiary rule. The petitioner appears
to be arguing that he inplicitly raised a due process argunent.

He clains that Commonwealth v. McMullin, 681 A 2d 717, 722 (Pa.

1996), which his brief on direct appeal cites, “clearly relies on
several federal precedents,” and utilizes a constitutional
analysis to achieve its result. Supp. Objs. at 4-5. MMillin
does neither.

The petitioner concedes that the hearsay issue is
procedurally defaulted. He seeks |eave to anmend his petition so
that he can denonstrate cause and prejudice to excuse the
default.* Supp. Objs. at 5.

Federal habeas review of a defaulted claimis precluded
"absent a show ng of cause and prejudice or a denonstration that
[the petitioner] was innocent of the crinmes for which he was

convicted." Sistrunk, 96 F.3d at 675. The petitioner appears to

4 He appears to want to do the sanme for the severance
claim but that claimwas not defaulted. The severance claimis
a state-court decision on state |law and i s not cogni zabl e under
habeas corpus. See Estelle, 502 U S. at 67-68. Any anendnent
with respect to that claimwould be futile
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all ege that the cause of the default was his |lawer’s failure to
preserve the objection in the course of his direct appeal. [d.
Assuming that the petitioner intends to allege an
i neffective assistance of counsel to excuse the default, this
claimwould fail. As footnote 4 of the R&R notes, the petitioner
did not allege in his PCRA appeal that trial counsel was
ineffective for failing to present the hearsay claimin the Rule
1925(b) statenent in his direct appeal (as required by PA
procedural rules). The claimis, therefore, unexhausted.

Edwards v. Carpenter, 529 U S. 446, 452 (2000) (holding that a

claimfor ineffectiveness of counsel nust be presented to state
courts as an independent claimbefore it can excuse procedural
defaul t).

The default cannot be excused on grounds of the "actual
i nnocence" exception to procedural default either. The
petitioner has not supplenented his claimwth new evidence for

the Court to consider. See Schlup, 513 U.S. at 324 ("[SJuch a

claimrequires petitioner to support his allegations of
constitutional error with newreliable evidence . . . ."). To
support his claimof actual innocence, he relies only on the
recantation affidavit that was already considered and found
wanting by the PCRA court, a finding that the Superior Court
affirmed. This does not constitute the required denonstration of

actual innocence. See id., at 329. The default cannot be



excused and so any anmendnent to the petition to assert this claim
woul d be futile. The Court, therefore, denies the petitioner
| eave to file an anended petition.

The Petition for a Wit of Habeas Corpus is denied and
di sm ssed for all of the above reasons.

An appropriate Order follows.
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ORDER

AND NOW this 30th day of July, 2004, upon careful and
i ndependent consi deration of the petitioner’s Petition for Wit
of Habeas Corpus, the respondents’ Answer to the Petition, the
Report and Reconmendati on of the United States Magistrate Judge
Jacob P. Hart, and the petitioner’s Objections and Suppl enent al
bj ections thereto, IT IS HEREBY ORDERED t hat :

(1) The petitioner’s Qbjections and Suppl enment al
bj ections are OVERRULED,

(2) The Report and Recommendation is ADOPTED, with the
addi ti onal comments contained in a nmenorandum of today's date;

(3) The Petition for Wit of Habeas Corpus is DEN ED

and DI SM SSED wi t hout an evidentiary hearing; and



(4) The petitioner has failed to nake a showi ng of a
denial of a constitutional right; thus, a certificate of

appeal ability is DEN ED

BY THE COURT:

MARY A. MCLAUGHLI N, J.



